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DETAILED ACTION 

1. Applicant's election without traverse of 1, 3 and 5-12 in the reply filed on 02/15/2008 is 
acknowledged and status of claims 2, 4 and 13-16 are now being cancelled. 

Response to Arguments 

2. Applicant's arguments with respect to claims 1, 3, 5-12 have been considered but are moot in 
view of the new ground(s) of rejection. 

3. Applicant's arguments with respect to obviousness-type Double Patenting filed 02/1 5/2008 
have been fully considered but they are not persuasive. 

Claim Rejections - obviousness-type Double Patenting: 

Applicant has argued that: 

In the Office Action, claims 1, 3 and 5-12 were provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claim 1 of copending 
patent application 10/779,622. In reply, the M.P.E.P. sets forth the requirements for a double 
patenting rejection for two copending applications, in which neither one has issued yet, which is 
the case here. Those requirements specify that a terminal disclaimer needs to be filed in only the 
later-filed copending application, which corresponds to copending patent application 10/779,622. 
Accordingly, a terminal disclaimer is not needed 
in this application (See Page 9), 

In response, Examiner recognizes that MPEP sets for: 



B. Between Copending Applications — Provisional Rejections 



The "provisional" double patenting rejection should continue to be made by the examiner 
in each application as long as there are conflicting claims in more than one application 
unless that "provisional" double patenting rejection is the only rejection remaining in at 
least one of the applications (emphases added). 



1. Nonstatutory Double Patenting Rejections 

If a "provisional" nonstatutory obviousness-type double patenting (ODP) rejection is the 
only rejection (which is not the case in this instant) remaining in the earlier filed of the two 
pending applications, while the later-filed application is rejectable on other grounds, the examiner 
should withdraw that rejection and permit the earlier-filed application to issue as a patent without 
a terminal disclaimer. If the ODP rejection is the only rejection remaining in the later-filed 
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application (which is not the case in this instant), while the earlier-filed application is rejectable 
on other grounds, a terminal disclaimer must be required in the later-filed application before 
the rejection can be withdrawn. Since Applicant has not filed a terminal disclaimer in any of the 
application. 

If "provisional" ODP rejections in two applications are the only rejections remaining in 
those applications, the examiner should withdraw the ODP rejection in the earlier filed application 
thereby permitting that application to issue without need of a terminal disclaimer which is not the 
case in this instant (emphases added) . A terminal disclaimer must be required in the later- 
filed application before the ODP rejection can be withdrawn and the application permitted 
to issue which is the case in this instant (emphases added) . (See MPEP 801, under I. 
INSTANCES WHERE DOUBLE PATENTING ISSUE CAN BE RAISED, Also see MPEP under 
two-way Obviousness). Therefore, the previous rejection is maintained. 



Claim Rejections - 35 USC §101 

4. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 5-12, 24-25 are rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non-statutory subject matter. In accordance with the claimed language of claim 5 "a computer readable 
medium encoded with a reception level display program for an adaptive array wireless terminal apparatus 
having a plurality of antennas causing a computer to execute the steps of. There is no clear and precise 
reference for a computer readable medium encoded in the specification. Further more, the specification 
defines the program may be installed from the outside (See Page 5, If [0095], Page 12, If [0112] of 
PGPUB US 2006/0009268 A1 ). Thus, the program for an adaptive array wireless terminal apparatus 
recited in claim 5 can be interpreted as a signal or carrier wave when it communicates, which does not fall 
within one of the four statutory classes of 101 . 

Regarding Claims 6-12 and 24-25 are rejected as they are directly or indirectly depended on the 
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rejected claim 29. 

Double Patenting 

5. The nonstatutory double patenting rejection is based on a judicially created doctrine grounded in 
public policy (a policy reflected in the statute) so as to prevent the unjustified or improper timewise 
extension of the "right to exclude" granted by a patent and to prevent possible harassment by multiple 
assignees. A nonstatutory obviousness-type double patenting rejection is appropriate where the 
conflicting claims are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated by, or would 
have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 
(Fed. Cir. 1998); In re Goodman, 11 F.3d 1046,29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 
887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 
(CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 321(c) or 1.321(d) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground provided 
the conflicting application or patent either is shown to be commonly owned with this application, or claims 
an invention made as a result of activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal disclaimer. 
A terminal disclaimer signed by the assignee must fully comply with 37 CFR 3.73(b). 
1 . Claims 1 , 3, 5-12, 17-25 are provisionally rejected on the ground of nonstatutory obviousness- 
type double patenting as being unpatentable over claims 1-7, 10-14, 17-19, 21-27, and 29-31 of 
copending Application No. 10/779,622. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because all the claimed limitations recited in the present application 
are transparently found in the copending application 10/779,622 with obvious wording variations. Take an 



example of comparing claim 1 of pending application and claims 1 of copending application 10/779,622: 



Pending Application 10/528097 


Co-pending application 10/779,622 


1 . An adaptive arrav wireless terminal 
apparatus having a plurality of 
antennas, comprising: a determining unit 
configured to determine reception levels of 
signals of a plurality of streams received 
by respective ones of said plurality of 
antennas; a display unit configured to 
display said determined reception levels of 
signals of said plurality of streams; and 
a reception level adjusting unit configured 
to be manually operated by a user for 
adjusting the reception levels of signals of 
said plurality of streams. 


1. An adaptive arrav radio communication 
apparatus having a plurality of 
antennas, comprising: estimation means for 
estimating a correlation value 
between signals of a plurality of streams 
received at respective said plurality 
of antennas, display means for displaying 
said estimated correlation value 
between said signals of said plurality of 
streams, and antenna correlation 
adjustment means for causing the 
correlation value between said signals of said 
plurality of streams to be altered manually 
by a user. 
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Therefore, the limitations in copending Application No.: 10/779,622 encompassed in claimed 
limitation of the present invention. 



2. Claims 1-7, 10-14, 17-19, 21-27, and 29-31 provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1, 3, 5-12, 17-25 of copending 
Application No. 10/528097. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because all the claimed limitations recited in the present application are 
transparently found in the copending application 10/528097 with obvious wording variations. Take an 



example of comparing claim 1 of pending application and claims 1 of copending application 10/528097: 



Pending Application 10/779,622 


Co-pending application 10/528097 


1. An adaptive arrav radio communication 
apparatus having a plurality of 
antennas, comprising: estimation means for 
estimating a correlation value 
between signals of a plurality of streams 
received at respective said plurality 
of antennas, display means for displaying 
said estimated correlation value 
between said signals of said plurality of 
streams, and antenna correlation 
adjustment means for causing the 
correlation value between said signals of said 
plurality of streams to be altered manually 
by a user. 


1 . An adaptive arrav wireless terminal 
apparatus having a plurality of 

antennas, comprising: a determining unit 
configured to determine reception levels of 
signals of a plurality of streams received 
by respective ones of said plurality of 
antennas; a display unit configured to 
displav said determined reception levels of 
signals of said plurality of streams; and 
a reception level adjusting unit configured 
to be manually operated by a user for 
adjusting the reception levels of signals of 
said plurality of streams. 



The claims of the application 10/779,622 encompass the same subject matter except the instant 
"estimation means for estimating a correlation value between signals of a plurality of streams received 
at respective said plurality of antennas" whereas the copending Application 10/528097 claims are to a 
more generic "a determining unit configured to determine reception levels of signals of a plurality 
of streams received by respective ones of said plurality of antennas". Therefore, it would have been 
obvious to one ordinary skill in the art at the time of the invention to implement the copending Application 
10/779,622 "a determining unit configured to determine reception levels of signals of a plurality of 
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streams received by respective ones of said plurality of antennas" as a " a method for enforcing a 
vehicle code, transmitting a message indicating the status " because it was notoriously well known to 
utilize a reception level determination section (or unit or means, etc.) in an adaptive array antenna system 
to obtain phase difference, and angle difference to adaptively control the directivity of the antenna for 
better and more reliable communication signal quality. 

This is a provisional obviousness-type double patenting rejection because the conflicting claims 
have not in fact been patented. 

The instant claims obviously encompass the claimed invention of 10/528097 application and differ 
only in terminology. To the extent that the instant claims are broaden and therefore generic to the claimed 
invention of 10/528097 application, in re Goodman 29 USPQ 2d 2010 CAFC 1993, states that a generic 
claim cannot be issued without a terminal disclaimer, if a species claim has been previously been claimed 
in a co-pending application. 

Claim Rejections - 35 USC §102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the basis for 
the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1, 3, 18 are rejected under 35 U.S.C. 102(b) as being anticipated by Ozaki et al. (JP 
Patent Number 09-205390). 

With respect to claim 1 , Ozaki teaches an adaptive array wireless terminal apparatus having a 
plurality of Antennas (See Ozaki e.g. 1 and 2 in figure 1), comprising: a determining unit configured to 
determine reception levels of signals of a plurality of streams received by respective ones of the plurality 
of antennas (See Ozaki e.g. 8 of Fig. 1 , If [0009]); a display unit configured to display the determined 
reception levels of signals of said plurality of streams (See Ozaki e.g. displaying report is interpreted to 
be displaying correlation values, 12 of Fig. 1 , If [0009]); and a reception level adjusting unit (See Ozaki 
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e.g. 10 of Fig. 1) configured to be manually operated by a user for adjusting the reception levels of 
signals of the plurality of streams (See Ozaki e.g. Examiner takes: moving antennas according to 
spacing data is to be the adjustment means altered manually by a user) (See Ozaki e.g. ]f [0009]). 

With respect to claim 3, Ozaki teaches a method of displaying a reception level in an adaptive 
array wireless terminal apparatus having a plurality of antennas (See Ozaki e.g. 1 and 2 in figure 1) 
comprising the steps of: determining reception levels of signals of a plurality of streams received by 
respective ones of the plurality of antennas (See Ozaki e.g. 8 of Fig. 1 , If [0009]); and displaying said 
determined reception levels of signals of the plurality of streams (See Ozaki e.g. displaying report is 
interpreted to be displaying magnitude level of the correlation values, If [0009]). 

Regarding claim 18, it is obvious that at least one of the plurality of antennas is a movable 
antenna and at least another of the plurality of antennas is a non-movable antenna, and wherein the 
reception level adjusting unit is configured to adjust the reception levels of signals of the plurality of 
streams by adjusting a position of the movable antenna (See Ozaki e.g. user controls movement of the 
receiving antenna spacing, If [0009]). 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 

rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claim 5-8, 1 1-12, 21, 23, 25 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ozaki et al. (JP Patent Number 09-205390) in view of Billerbeck (U.S. Pub. No.: 2003/0060218 A1). 

With respect to claim 5, Ozaki teaches a reception level display in an adaptive array wireless 
terminal apparatus having a plurality of antennas (See Ozaki e.g. 1 and 2 in figure 1) comprising the 
steps of: determining reception levels of signals of a plurality of streams received by respective ones of 
the plurality of antennas (See Ozaki e.g. 8 of Fig. 1 , If [0009]); and displaying said determined reception 
levels of signals of the plurality of streams (See Ozaki e.g. displaying report is interpreted to be 
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displaying magnitude level of the correlation values, If [0009]). However, Ozaki does not teach a 
computer readable medium encoded with a reception level display program for an adaptive array 
wireless terminal apparatus having a plurality of antennas, causing a computer to execute the steps. In 
an analogous field of endeavor, Billerbeck teaches the concept of a computer readable medium 
encoded with a reception level display program for an adaptive array wireless terminal apparatus having 
a plurality of antennas (See Billerbeck e.g. computer program, antenna array, Page 3, If [0022], software 
program, measuring signal level or value of first antenna and second or next antenna, Page 3, [0025]). 
Therefore, it would have been obvious to one ordinary skill in the art at the time of the invention to 
provide above teaching of Billerbeck to Ozaki to provide an automatic tuning system wherein an 
application program measures antenna performance and selects the most productive antenna based on 
the quality of the signal in addition to manually adjustment of the receiver for optimum reception in a 
wireless apparatus as suggested (See Billerbeck e.g. Page 3, 1f [0027]). 

Regarding claim 6, Ozaki teaches a numerical value indicating a reception level of each of the 
signals of said plurality of streams is displayed (See Ozaki e.g. correlation count section and display 
section are interpreted to display correlation value as a numeric value, If [0009]). 

Regarding claim 7, Ozaki teaches a difference value between each of the reception levels of the 
signals of the plurality of streams is displayed (See Ozaki e.g. correlation count section and display 
section are interpreted to display correlation value as a difference value, If [0009]). 

Regarding claim 8, Ozaki teaches a degree of magnitude of a difference value between each of 
the reception levels of the signals of the plurality of streams is displayed (See Ozaki e.g. correlation 
count section and display section are interpreted to display correlation value as a degree of magnitude 
of a difference value, If [0009]). 

Regarding claim 1 1, it is obvious that automatically activating the determining (See Billerbeck e.g. 
automatic, Page 3, If [0027]) step and the display step (See Ozaki e.g. displaying report is interpreted to 
be displaying correlation values, 12 of Fig. 1 , If [0009]). 
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Regarding claim 12, it is obvious that activating the determining step and the display (See Ozaki 
e.g. displaying report is interpreted to be displaying correlation values, 12 of Fig. 1 , ]f [0009])step in 
response to a user instruction (See Billerbeck e.g. manually , Page 3, [0027]). 

Regarding claims 21, 23, 25, Billerbeck teaches determines the reception levels of signals of a 
plurality of streams received by respective ones of said plurality of antennas, prior to any adaptive array 
processing being performed on the signals of the plurality of streams (See Billerbeck e.g. determines 
measuring or received signal from the first antenna and second or next antenna, Page 3, U [0025]). 
Allowable Subject Matter 

7. Upon filing a suitable Terminal Disclaimer and proper overcome of the Double Patenting 
rejection as discussed above Claims 17 would be allowed. 

The following is an examiner's statement of reasons for allowance: 17. 

Regarding claim 17, the prior art of record fails to disclose singly or in combination or render 
obvious that wherein the displaying step comprises: turning on a light emitting unit on a display without 
any flickering when differences between the determined reception levels of signals of the plurality of 
streams are all within a first difference value; turning on the light emitting unit on the display with a 
flickering rate greater than zero but less than a predetermined flickering rate, when the difference 
between the determined reception levels of signals of at least two of the plurality of streams is greater 
than the first difference value but less than a second difference value that is greater than the first 
difference value; and turning on the light emitting unit on the display with a flickering rate greater than the 
predetermined flickering rate, when the difference between the determined reception levels of signals of 
at least two of the plurality of streams is greater than the second difference value. 

8. Claims 9-10, 19-20, 22 and 24 are objected to as being dependent upon a rejected base claim, 
upon filing a suitable Terminal Disclaimer and proper overcome of the Double Patenting rejection and 
proper overcoming of the 101 rejection discussed above but would be allowable if rewritten in 
independent form including all of the limitations of the base claim and any intervening claims. 
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Regarding claim 9, the prior art of record fails to disclose singly or in combination or render 
obvious that in the display step, any of said numerical value indicative of the reception level of each of 
the signals of the plurality of streams, the difference value between each of the reception levels and 
the degree of magnitude of the difference value is selectively displayed as display contents; the 
program causing the computer to further execute the step of determining the contents to be displayed 
in the display step, in accordance with prior designation by a user. 

Regarding claim 10, the prior art of record fails to disclose singly or in combination or render obvious 
that in the display step, any of the numerical value indicative of the reception level of each of the signals 
of the plurality of streams, the difference value between each of the reception levels and the degree of 
magnitude of the difference value is selectively displayed as display contents; the program causing the 
computer to further execute the step of periodically and successively switching the display contents to be 
displayed in said display step. 

Regarding claim 19, the prior art of record fails to disclose singly or in combination or render 
obvious that the displaying unit comprises: a first light emitting unit outputting a first color; a second light 
emitting unit outputting a second color different from the first color; and a third light emitting unit 
outputting a third color different from the first and second colors; and a control unit configured to: turn on 
the first light emitting unit when differences between the determined reception levels of signals of all the 
plurality of streams are less than a first predetermined difference value; turn on the second light emitting 
unit when the difference between the determined reception levels of signals of at least two of the 
plurality of streams is greater than the first predetermined difference value but less than a second 
predetermined difference value that is greater than the first predetermined difference value; and turn on 
the third light emitting unit when the difference between the determined reception levels of signals of at 
least two of the plurality of streams is greater than the second predetermined difference value. 

Regarding claim 20, the prior art of record fails to disclose singly or in combination or render 
obvious that the displaying unit comprises: a light emitting unit; and a control unit configured to: turn on 
the light emitting unit with no flickering when differences between the determined reception levels of 
signals of the plurality of streams are all less than a first predetermined difference value; turn on the light 
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emitting unit with a flickering rate greater than zero and less than a first predetermined flickering rate 
when the difference between the determined reception levels of signals of at least two of the plurality of 
streams is greater than the first predetermined difference value but less than a second predetermined 
difference value that is greater than the first predetermined difference value, wherein the first 
predetermined flickering rate is greater than zero; and turn on the light emitting unit with a flickering rate 
greater than the first predetermined flickering rate when the difference between the determined 
reception levels of signals of at least two of the plurality of streams is greater than the second 
predetermined difference value. 

Regarding claim 22, the prior art of record fails to disclose singly or in combination or render 
obvious that the display step comprises: turning on a first light emitting unit on a display when 
differences between the determined reception levels of signals of the plurality of streams are all within a 
first difference value; turning on a second light emitting unit on the display, the second light emitting unit 
displaying a different color than the first light emitting unit, when the difference between the determined 
reception levels of signals of at least two of the plurality of streams is greater than the first difference 
value but less than a second difference value that is greater than the first difference value; and turning 
on a third light emitting unit on the display, the third light emitting unit displaying a different color than the 
first and second first light emitting units, when the difference between the determined reception levels of 
signals of at least two of the plurality of streams is greater than the second difference value. 

Regarding claim 24, the prior art of record fails to disclose singly or in combination or render 
obvious that the display step comprises: turning on a first light emitting unit on a display when differences 
between the determined reception levels of signals of the plurality of streams are all less than a first 
predetermined difference value; turning on a second light emitting unit on the display, the second light 
emitting unit displaying a different color than the first light emitting unit, when the difference between the 
determined reception levels of signals of at least two of the plurality of streams is greater than the first 
predetermined difference value but less than a second predetermined difference value that is greater than 
the first predetermined difference value; and turning on a third light emitting unit on the display, the third 
light emitting unit displaying a different color than the first and second first light emitting units, when the 
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difference between the determined reception levels of signals of at least two of the plurality of streams is 
greater than the second predetermined difference value. 

Conclusion 

9. The prior art made of record and not relied upon is considered pertinent to applicant's disclosure. 

a) Doi (U.S. 7,058,418 B2). 

b) Kitakado (U.S. Pub. No.: 2008/0085735 A1). 

Any inquiry concerning this communication or earlier communication from the examiner should be 
directed to Kamran Afshar whose telephone number is (571) 272-7796. The examiner can be reached on 
Monday-Friday. 

If attempts to reach the examiner by the telephone are unsuccessful, the examiner's supervisor, 
Trost, William can be reached @ (571) 272-7872. The fax number for the organization where this 
application or proceeding is assigned is 571-273-8300 for all communications. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-217-9197 (toll-free). 

/Kamran Afshar 571-272-7796/ 

Examiner, Art Unit 2617 



